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Public consultation on an intra-EU investment 
protection and facilitation initiative

Fields marked with * are mandatory.

Introduction

This consultation is now available in 23 European Union official languages.

Please use the language selector at the top of this page to choose your language for this consultation.

Background for this public consultation

Private investments are of key importance to create business and work opportunities and generate sustainable 
economic growth. They provide financing for companies, enabling them to develop and to scale up (European start-up 

) to compete & scale up initiative: Only 3% of start-ups go on to scale up, but they are Europe’s job creation champions
at EU or global level. They also help building new infrastructures, connecting remote communities and providing them 
with the facilities they need. Stable flows of investments ultimately allow people to have infrastructures, better choice of 
jobs, diversified products and services.

To meet the commitments related to climate change and digitalization in light of the strategic priorities set by the 
Commission (European Green Deal, Digital Single Market and an Economy that works for the people), Europe will 

. In the climate and energy need to mobilise vast financial resources, mainly long-term, in the years to come
sector alone a yearly investment gap of €260 bn will need to be covered by private investments (European Commission 
factsheet, Financing Sustainable Growth). Investment in innovation, especially through digitalisation, is recognised as 
the main driver of productivity, long-term prosperity and economic growth for advanced economies. Innovation requires 
inter alia systematic investment in research and development (R&D), for which the annual investment gap in the 
European Union is estimated at EUR 145 billion (European Investment Bank (2019) “Accelerating Europe 
transformation”).

The COVID-19 outbreak will severely affect investment plans and capital flows (Communication from the Commission: 
). The very large detrimental Coordinated economic response to the COVID-19 Outbreak, COM(2020)112 final

economic impact of this crisis will require, amongst other measures, effective policies to offset the negative 
repercussions on investors’ confidence and to encourage the investments needed to recover from the economic impact 
of the outbreak.

Cross-border investments within the EU play an important role to mobilise additional funding and make full use 
of the economic opportunities in the Single Market. The flow of investments towards the EU has however recently 

https://ec.europa.eu/growth/smes_en target=
https://ec.europa.eu/growth/smes_en target=
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0112
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0112
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decreased, while cross-border capital flows intra-EU have not grown (Analysis of developments in EU capital flows in 
the global context, Bruegel report, November 2019). Evidence suggests that, among other factors (For example, market 
fragmentation, taxation and legal or operational barriers), investors’ low confidence in the rules protecting their 

 in holding back cross-border investments, as well as in their effective enforcement, can play an important role

citizens and businesses from investing in another Member State . A stable and predictable regulatory framework, 1

effectively enforced in all Member States, is considered essential for an attractive investment climate. When investors 
are fully aware of investment opportunities in other Member States and can easily identify the rules or the competent 
public authorities in those Member States they are more likely to invest in another Member State.

As better explained in the following paragraphs, feedback gathered from some stakeholders and Member States 
suggest that the investment environment within the EU has been deteriorating. The level of cross-border 

, especially following the economic impact of the COVID-19 investments may further decrease if no action is taken
outbreak. This risk exists in particular for investments related to the transformation of industry and energy sectors, as 
they usually involve investments in physical infrastructures that need to be financed over long periods of time and 
cannot be easily withdrawn or replaced. Small and Medium-sized Enterprises (SMEs), which represent 99% of 
European enterprises (in the non-financial sector) and account for two thirds of total employment in the EU Eurostat 

 - data extracted in May 2018), may also be more vulnerable to State Statistics on small and medium-sized enterprises
measures affecting their investments and may have more difficulties in knowing and asserting their rights in 
administrations or courts since they have less economic resources than bigger companies.

Considering the importance for the EU economy and society of ensuring increasing flows of capital in the internal 
market, in line with the Commission Work Programme of 2020, which foresees that “an initiative to strengthen intra-EU 
investment protection” will be presented in the Capital Markets Union Action Plan, and the Executive Vice President 
Dombrovskis’ mandate to explore ways to make cross-border investments easier (Mission letter, 10 September 2019), t

 – as announced in the  - is working towards a he Commission Communication A New Industrial Strategy for Europe
comprehensive policy on intra-EU investments with the view of better protecting and facilitating cross-border 
investments.

An enhanced intra-EU investment environment, where clear rules are implemented in a coherent way, information is 
effortlessly available and services by public administrations are easily accessible is important to encourage people to 
invest across EU Member States.

The initiative aims at contributing to the achievement of the Capital Markets Union’s objective of fostering cross-border 
investments. Protection and facilitation measures that may be envisaged by the initiative will go beyond investments in 
financial instruments and may cover all cross-border investments, including, for example, the purchase of real estate 
properties.

This public consultation is the first step to prepare possible initiatives which the Commission is considering in this 
context. The consultation is addressed in particular to companies, associations or representative organisations, civil 
society representatives and private individuals. Member States authorities are also welcome to respond to the public 
consultation and they may be consulted separately on more targeted questions. For investments in sustainable 
activities, specific questions on investment protection and facilitation related to that field are provided in questions n. 74 
and 75 of the , to which concerned stakeholders and public consultation on the Renewed sustainable finance Strategy
citizens are invited to respond.

The momentum created by the termination of intra-EU Bilateral Investment Treaties

The debate triggered by the termination of the intra-EU Bilateral Investment Treaties (intra-EU BITs) represents a good 
. opportunity to assess the current system of investment protection and facilitation within the European Union

It also offers the possibility to assess whether certain aspects could be further improved or modernised to make the 
system more suitable for the changing investment environment.

https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Statistics_on_small_and_medium-sized_enterprises&oldid=393463#General_overview
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Statistics_on_small_and_medium-sized_enterprises&oldid=393463#General_overview
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0102
https://ec.europa.eu/info/consultations/finance-2020-sustainable-finance-strategy_en
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In particular in the 1990’s, Member States have encouraged cross-border investments by concluding Bilateral 
Investment Treaties with other European countries that have since joined the EU. In 2018 the Court of Justice (Case C-
284/16, ), stated that investor-State arbitration clauses included in those Treaties are incompatible with EU law.Achmea

After the judgement, Member States committed to terminate all intra-EU BITs by means of a plurilateral agreement or 

bilaterally in their Declarations of 15 and 16 January 2019. On 5 May 2020, 23 Member States  signed an agreement 2

for the termination of intra-EU bilateral investment treaties. At the same time Member States called on the Commission 
to explore further actions aimed at better ensuring complete, strong and effective protection of investments within the 
European Union ( ).The texts of the Declarations are available here

Some . They claim that the investment climate has been deteriorating EU investors have repeatedly raised concerns
over the last years, notably because of sudden and unforeseeable changes in the regulatory framework or due to a loss 
of trust in the effective enforcement of their rights. Some investors also claim that due to the termination of intra-EU 
BITs there will no longer be a level playing field between third country investors in the EU (that can still rely on Member 
States extra-EU BITs and on EU international investment agreements with third countries) and EU investors within the 

EU .3

Investors’ concerns have persisted also after the Commission issued in July 2018 a Communication on the Protection 
, in order to clarify EU law protecting investments throughout their life-cycle. In that of intra-EU investment

Communication the Commission aimed to increase investors’ confidence by recalling the most relevant substantive and 
procedural EU rules with reference to the Court’s case law; especially that EU law offers a complete system of judicial 
remedies. The Communication thus helps to ensure that investors’ rights are known and respected in all Member 
States. However, the Commission remains open to make the protection of investors in the EU even more effective, 
strong and adequate.

EU protection of investments

As recalled in the Communication on protection of intra-EU investment of 2018, EU rules on the protection of intra-EU 
investment can be found in the , in the  of the European Union, in the EU treaties Charter of Fundamental Rights gene

 of Union law, and in .ral principles sector-specific legislation

These rules allow EU citizens and companies inter alia to establish a business, to invest in companies, to import and 
export goods and to provide services across borders benefiting from objective, proportionate and non-discriminatory 
treatment across borders. Any investment falls into at least one of the fundamental freedoms (in particular the freedom 
of establishment and the free movement of capital) laid down in the Treaty on the Functioning of the European Union 
(TFEU), which prohibits measures which are liable to unduly prevent, hinder or discourage cross-border capital 
movements and payments. EU rules provide, for example, that investors from a Member State shall not be expropriated 
unless it is justified and proportionate. Moreover, even where expropriation is justified and proportionate, the Member 
State must adequately compensate the expropriated individual.

Single Market freedoms and fundamental rights granted to citizens and companies are not absolute, and public 
authorities may, under certain conditions, restrict these rights (of individuals) with a view to pursuing other public 

, such as public health, the protection of the environment or the fight against tax evasion. interest objectives
Investment protection rules thus leave Member States sufficient policy space to protect legitimate public interests (“right 
to regulate”), and to take the measures necessary to achieve their commitments related, for example, to climate change 
and the transition to a more sustainable economy. However, the restriction must comply with the conditions laid down in 
EU law (including secondary legislation) and with the general principles of EU law such as legal certainty, legitimate 
expectations and principle of proportionality.

Responding to this consultation and follow up to the consultation

https://ec.europa.eu/info/publications/190117-bilateral-investment-treaties_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018DC0547
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018DC0547
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I.  

II.  

III.  

IV.  

V.  

In this context and in line with the , the Commission is inviting stakeholders to express their Better Regulation principles
views on the identification of issues related to investment protection and facilitation cross border within the European 
Union and on the best way to improve the intra-EU investment environment. In particular, taking into account different 
needs that the type of investors (individuals, large companies, SMEs), the duration of investments (short, medium or 
long term) and the field of investments may raise, the consultation is aimed at gathering feedback on strengths or 
weaknesses of the intra-EU system, as well as possible ideas and options to improve it. The questions included in this 
public consultation do not concern investments made by EU investors in third countries.

This consultation document contains :five separate sections

The first section contains some general questions aimed at gaining inputs on respondents’ familiarity with cross-
border investments and linked issues.

The second seeks feedback from stakeholders on rules to protect intra-EU investments.

The third invites views on enforcement of intra-EU investment protection rules, including dispute resolution 
mechanisms and remedies when issues related to cross-border investments arise.

The fourth section contains some general questions to assess the overall EU investment protection framework 
(as presented in section two and three).

The fifth section seeks views of stakeholders on measures to facilitate and promote cross-border investment.

The outcome of this public consultation will provide a basis for the Commission services to assess whether concrete 
and coherent action, by way of legislative and non-legislative measures is necessary.

1 For example, World Bank Group (2018) “Global Investment Competitiveness Report, Foreign Investor Perspectives and Policy Implications”; 
Peres, Mihaela, Ameer Waqar, and Helian Xu, “The Impact of Institutional Quality on Foreign Direct Investment Inflows: Evidence for Developed 
and Developing Countries.” Economic Research, 31(1):626-644: in terms of aggregate measures, the research found that an improvement of the 
regulatory and enforcement framework can raise FDI

2 Signatories of the termination agreement are Belgium, Bulgaria, Croatia, Republic of Cyprus, Czech Republic, Denmark, Estonia, France, 
Germany, Greece, Hungary, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia and Spain

3In its Opinion 1/17 on the compatibility of the Investment Court System under the EU-Canada Comprehensive Economic and Trade Agreement 
(CETA) with EU law, the Court of Justice of the EU stated that there was no violation of the principle of non-discrimination between Canadian 
investors and EU investors investing in the EU as these were not in a comparable position. Only the investors of each treaty Party who invest in 
the territory of the other treaty Party are in comparable situations and they are treated equally under CETA (Opinion 1/17 of the Court of Justice 
of the EU, paras. 179-181).

Please note: In order to ensure a fair and transparent consultation process only responses received through our 
 and included in the report summarising the responses. Should you online questionnaire will be taken into account

have a problem completing this questionnaire or if you require particular assistance, please contact fisma-digital-
.operational-resilience@ec.europa.eu

More information:

on this consultation

on the consultation strategy

on the consultation document

on capital movements

https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how_en
https://ec.europa.eu/info/publications/finance-consultations-2020-investment-protection_en
https://ec.europa.eu/info/files/2020-investment-protection-consultation-strategy_en
https://ec.europa.eu/info/files/2020-investment-protection-consultation-document_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-markets/capital-movements_en
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on the protection of personal data regime for this consultation

About you

Language of my contribution

Bulgarian
Croatian
Czech
Danish
Dutch
English
Estonian
Finnish
French
Gaelic
German
Greek
Hungarian
Italian
Latvian
Lithuanian
Maltese
Polish
Portuguese
Romanian
Slovak
Slovenian
Spanish
Swedish

I am giving my contribution as

Academic/research 
institution

EU citizen Public 
authority

*

*

https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement_en
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Business association Environmental organisation Trade union
Company/business 
organisation

Non-EU citizen Other

Consumer organisation Non-governmental 
organisation (NGO)

First name

Sarah

Surname

BRUCKNER

Email (this won't be published)

sarah.bruckner@akwien.at

Organisation name

255 character(s) maximum

Bundesarbeitskammer (BAK) www.arbeiterkammer.at

Organisation size

Micro (1 to 9 employees)
Small (10 to 49 employees)
Medium (50 to 249 employees)
Large (250 or more)

Transparency register number

255 character(s) maximum
Check if your organisation is on the . It's a voluntary database for organisations seeking to influence EU decision-transparency register
making.

23869471911-54

Country of origin

Please add your country of origin, or that of your organisation.

*

*

*

*

*

*

http://ec.europa.eu/transparencyregister/public/homePage.do?redir=false&locale=en


7

Afghanistan Djibouti Libya Saint Martin
Åland Islands Dominica Liechtenstein Saint Pierre 

and Miquelon
Albania Dominican 

Republic
Lithuania Saint Vincent 

and the 
Grenadines

Algeria Ecuador Luxembourg Samoa
American 
Samoa

Egypt Macau San Marino

Andorra El Salvador Madagascar São Tomé and 
Príncipe

Angola Equatorial 
Guinea

Malawi Saudi Arabia

Anguilla Eritrea Malaysia Senegal
Antarctica Estonia Maldives Serbia
Antigua and 
Barbuda

Eswatini Mali Seychelles

Argentina Ethiopia Malta Sierra Leone
Armenia Falkland Islands Marshall 

Islands
Singapore

Aruba Faroe Islands Martinique Sint Maarten
Australia Fiji Mauritania Slovakia
Austria Finland Mauritius Slovenia
Azerbaijan France Mayotte Solomon 

Islands
Bahamas French Guiana Mexico Somalia
Bahrain French 

Polynesia
Micronesia South Africa

Bangladesh French 
Southern and 
Antarctic Lands

Moldova South Georgia 
and the South 
Sandwich 
Islands

Barbados Gabon Monaco South Korea
Belarus Georgia Mongolia South Sudan
Belgium Germany Montenegro Spain
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Belize Ghana Montserrat Sri Lanka
Benin Gibraltar Morocco Sudan
Bermuda Greece Mozambique Suriname
Bhutan Greenland Myanmar

/Burma
Svalbard and 
Jan Mayen

Bolivia Grenada Namibia Sweden
Bonaire Saint 
Eustatius and 
Saba

Guadeloupe Nauru Switzerland

Bosnia and 
Herzegovina

Guam Nepal Syria

Botswana Guatemala Netherlands Taiwan
Bouvet Island Guernsey New Caledonia Tajikistan
Brazil Guinea New Zealand Tanzania
British Indian 
Ocean Territory

Guinea-Bissau Nicaragua Thailand

British Virgin 
Islands

Guyana Niger The Gambia

Brunei Haiti Nigeria Timor-Leste
Bulgaria Heard Island 

and McDonald 
Islands

Niue Togo

Burkina Faso Honduras Norfolk Island Tokelau
Burundi Hong Kong Northern 

Mariana Islands
Tonga

Cambodia Hungary North Korea Trinidad and 
Tobago

Cameroon Iceland North 
Macedonia

Tunisia

Canada India Norway Turkey
Cape Verde Indonesia Oman Turkmenistan
Cayman Islands Iran Pakistan Turks and 

Caicos Islands
Central African 
Republic

Iraq Palau Tuvalu
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Chad Ireland Palestine Uganda
Chile Isle of Man Panama Ukraine
China Israel Papua New 

Guinea
United Arab 
Emirates

Christmas 
Island

Italy Paraguay United 
Kingdom

Clipperton Jamaica Peru United States
Cocos (Keeling) 
Islands

Japan Philippines United States 
Minor Outlying 
Islands

Colombia Jersey Pitcairn Islands Uruguay
Comoros Jordan Poland US Virgin 

Islands
Congo Kazakhstan Portugal Uzbekistan
Cook Islands Kenya Puerto Rico Vanuatu
Costa Rica Kiribati Qatar Vatican City
Côte d’Ivoire Kosovo Réunion Venezuela
Croatia Kuwait Romania Vietnam
Cuba Kyrgyzstan Russia Wallis and 

Futuna
Curaçao Laos Rwanda Western 

Sahara
Cyprus Latvia Saint 

Barthélemy
Yemen

Czechia Lebanon Saint Helena 
Ascension and 
Tristan da 
Cunha

Zambia

Democratic 
Republic of the 
Congo

Lesotho Saint Kitts and 
Nevis

Zimbabwe

Denmark Liberia Saint Lucia

Field of activity or sector (if applicable):

at least 1 choice(s)

Accounting

*
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Advertising/Media
Agriculture
Auditing
Banking & finance
Construction/Urban planning/Landscape design
Engineering
Environment/Natural resources/Conservation
Financial services/Insurance
Green industries
Health services/Healthcare/Medical
Hospitality/Tourism
Human resources/Labor relations
InfoTech/Computer science/Electronics
Investment management (e.g. hedge funds, private equity funds, venture 
capital funds, money market funds, securities)
Management
Supply chain/Package/Ops/Manufacturing
Marketing & sales
Research/Quality assurance/Biotech
Social & community services/Non-profits
Other
Not applicable

Please specify your activity field(s) or sector(s):

Die Bundesarbeitskammer (BAK) ist die gesetzliche Interessenvertretung von rund 3,8 Millionen 
ArbeitnehmerInnen und KonsumentInnen in Österreich. Sie vertritt ihre Mitglieder in allen sozial-, bildungs-, 
wirtschafts- und verbraucherpolitischen Angelegenheiten auf nationaler als auch auf der Brüsseler EU-
Ebene. Darüber hinaus ist die Bundesarbeitskammer Teil der österreichischen Sozialpartnerschaft.

Publication privacy settings

The Commission will publish the responses to this public consultation. You can choose whether you would like your details to be made 
public or to remain anonymous.

Anonymous
Only your type of respondent, country of origin and contribution will be 
published. All other personal details (name, organisation name and size, 
transparency register number) will not be published.

*

*
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Public 
Your personal details (name, organisation name and size, transparency 
register number, country of origin) will be published with your contribution.

I agree with the personal data protection provisions

I. General questions

The general questions set out in this section aim at gathering information on EU citizens and companies’ 
approach to and experience with cross-border investments.

Question 1. Have you ever invested or been involved in an investment 
process in another EU Member State?

Yes
No
Don’t know / no opinion / not relevant

Question 2. Do you consider that the protection offered by the investment 
regulatory framework within the EU has a negative impact on the decision to 
make a cross-border investment?

Investment protection framework has no impact
Investment protection framework has a small impact
Investment protection framework has medium impact
Investment protection has a significant impact
Investment protection is a factor that can have  on cross-a major impact
border investments decisions and can result in cancellation of planned or 
withdrawal of existing investments

Question 2.1. Which of the following you consider an obstacle to your cross-
border investments?

Please select as many answers as you like

Costs and burden of finding information on the legal framework regulating 
investments
Costs and burden of finding market opportunities or possible business 
partners

https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement_en
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Uncertainties regarding the setting-up or exercise of activities linked to my 
cross-border investment (e.g. due to delays in administrative procedures or 
withdrawal of licences, expropriation, uncertainties about the protection of 
legitimate expectations)
Different treatment of investments coming from other Member States 
compared to domestic investments when disputes arise
Other

Please specify what else you consider an obstacle to your cross-border 
investments:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

politische Instabilität, schlechte Beziehungen zwischen ArbeitgeberInnen und ArbeitnehmerInnen
niedrige Kaufkraft, niedrige Arbeitsproduktivität, niedrige Lebensqualität,
niedrig qualifizierte Arbeitskräfte, keine praxisorientierte Ausbildung
mangelnde Energie- und Versorgungssicherheit,
schlechte Infrastruktur und Verkehrsanbindung,
hohe Besteuerung, Unterschiede im Gesellschaftsrecht 
keine attraktive Forschungsförderung,
Ungleichbehandlung von ausländischen und inländischen Unternehmen

II. Rules protecting investments within the European Union

This section contains questions regarding . The aim specific rights granted to cross-border investors within the EU
is to understand the extent to which these rules are known and effectively enjoyed by investors. The reference to some 
specific rights is used as example but the section encourages respondents to provide additional information and/or refer 
to other rights in relation to which they have experienced or may want to report problematic issues.

According to prior information available to the Commission, some stakeholders consider that EU rules providing for 
investment protection rights are  in different legal instruments (sector-based legislation, case law etc.), are scattered
difficult to identify and therefore to enforce. As a result, in their view it is possible that investors, legal practitioners and 
public authorities do not always have a full overview of rights available to investors and might have difficulties to 
correctly and consistently apply them. Furthermore, some stakeholders suggest that there would be  in shortcomings
the protection of investments and that relevant EU rules are too general, resulting in large differences in implementation 
and application at national level.

For example, specific protection is provided by EU law to the right to property from direct and indirect . expropriation
Pursuant to the Charter of fundamental rights of the European Union, expropriating measures can be lawful but have to 
comply with certain conditions (being justified and proportionate). In case their investments are expropriated by the 
Member State, investors are entitled to compensation even if the expropriation is lawful. However expropriation may 
take different forms and when investing abroad it may be less clear which rights and safeguards a person can rely on.

Additional protection is provided by the principles of  and legitimate expectations. According to the legal certainty
principle of legal certainty every measure of the administration having legal effects must be sufficiently clear and 
precise and must be drawn to the attention of the person concerned. This implies inter alia that, unless duly justified 
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and proportionate, a measure cannot produce effects with regard to situations occurred prior to the date on which it 
entered into force or, for individual measures, to the date of its notification or publication ( ). Directly non-retroactivity
applicable EU rules apply from their entry into force, with the result that they apply to the future effects of situations 
arising prior to that date (Judgment of 1 February 2019 Milivojević, C-630/17, EU:C:2019:123, paragraph 42).

Economic operators cannot, in general, claim a  that an existing situation, which may be altered legitimate expectation
by the national authorities in the exercise of their discretionary power, will be maintained. However, an economic 
operator on whose part national authorities have, through precise, unconditional and consistent acts, created 
reasonable expectations about the fact that the current situation will not change (for instance through a favourable 
decision, an individual representation or an assurance regarding the stability of a specific situation) may – under certain 
conditions - rely on the principle of the protection of legitimate expectations.

In general, investment protection rights granted to citizens and companies are not absolute and need to leave Member 
States sufficient policy space to protect public interests ( ) (although under certain conditions), and to right to regulate
take the measures necessary and appropriate to achieve overarching policy goals, such as public security or public 
health.

Public policy may however try to minimise the risks that arise from regulatory uncertainty or regulatory changes, 
including by providing transparency and policy stability. This may be done by Member States by taking into account the 
situation of affected investments when taking measures that negatively affect a cross-border investment.

As a general principle of EU law (Judgment of 8 May 2019 PI, C-230/18, EU:C:2019:383) administrative actions should 
be carried out according to the principle of . This means inter alia that competent national good administration
institutions should conduct a diligent and impartial examination of each situation and take into account all the relevant 
features of the case and interests involved. The principle plays an important role for ensuring a good investment 
environment, because national administrations are usually the first and most common interlocutor that investors face in 
a Member State when starting an investment or in the course of running their business. The right to good administration 
includes inter alia that affairs are handled impartially and fairly; the right to be heard before any individual measure 
which would affect him or her directly is taken; the right to access to documents and the obligation of the administration 
to give reasons for decisions.

Question 3. When investing in another Member State, which of the following 
rights and principles were you aware an investor can rely on?

Please select as many answers as you like

Right to a compensation if the investment is expropriated
Principle of legal certainty and legitimate expectations
Right to good administration
Other

Question 3.1 For which of these rights and principles do you think their 
content is clear?

Please select as many answers as you like

Right to a compensation if the investment is expropriated
Principle of legal certainty and legitimate expectations
Right to good administration
The rights I listed under "other"
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Question 4. Do you think it would be useful to further specify what Member 
State measure can constitute investment expropriation?

Yes
No
Don’t know / no opinion / not relevant

Question 4.1 Please explain the reasons for your answer to question 4:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Die Mitteilung der Kommission COM(2018) 547 final gibt einen Überblick  über die wichtigsten materiell- und 
verfahrensrechtlichen Standards im EU-Recht für die Behandlung grenzüberschreitender Investitionen 
innerhalb des Binnenmarktes.  Die Kommission sollte diese Mitteilung breiter bekannt machen. Weitere 
Mitteilungen der Kommission könnten zu einem noch besseren Verständnis beitragen. Eine neue EU-
Rechtsvorschrift (Verordnung, Richtlinie) lehnt die BAK ab. 

Question 5. Do you think it would be useful to further specify the rights 
investors enjoy in case of investment expropriation (e.g. compensation)?

Yes
No
Don’t know / no opinion / not relevant

Question 5.1 Please explain the reasons for your answer to question 5:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Die Mitteilung der Kommission COM(2018) 547 final gibt einen Überblick  über die wichtigsten materiell- und 
verfahrensrechtlichen Standards im EU-Recht für die Behandlung grenzüberschreitender Investitionen 
innerhalb des Binnenmarktes. Die Kommission soll diese Mitteilung breiter bekannt machen. Weitere 
Mitteilungen der Kommission könnten zu einem noch besseren Verständnis beitragen. Eine neue EU-
Rechtsvorschrift (Verordnung, Richtlinie) lehnt die BAK ab. 

Question 6. When investing cross-border, have you ever experienced 
problems with the adoption of a State measure which violates the principle of 
non-retroactivity (as defined above) or do you know about investors having 
experienced such problems?

Yes
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No
Don’t know / no opinion / not relevant

Question 6.1 Please explain the reasons for your answer to question 6:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Kroatien hat 2015 zum Schutz der VerbraucherInnen ein Gesetz zur rückwirkenden Konvertierung von CHF-
Krediten verabschiedet. Ob ein Verstoß gegen das Rückwirkungsverbot bzw. eine Verletzung 
unionsrechtlicher Bestimmungen vorliegt, ist anhand des Unionsrechts zu prüfen. Ausnahmen vom 
Rückwirkungsverbot können greifen, wenn bestimmte Rechtfertigungsgründe und Verhältnismäßigkeit 
vorliegen. Die BAK weist darauf hin, dass innerhalb des Binnenmarktes Investitionsabkommen nicht der 
Maßstab sein dürfen, anhand dessen die Rechtmäßigkeit staatlicher Maßnahmen zu beurteilen ist. 

Question 7. Do you think it would be useful to further specify how to strike 
the right balance between the policy space that Member States need to have 
to protect public interests (“right to regulate”) and the minimum levels of 
protection that individuals need to have to plan their investments in a stable 
and predictable regulatory framework?

Yes
No
Don’t know / no opinion / not relevant

Question 7.1 Please explain the reasons for your answer to question 7:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Der Begriff „Regulierungsrecht“ ist in Bezug auf den Binnenmarkt fehl am Platz. Dieser Begriff bezieht sich 
auf das Spannungsfeld, in welchem Staaten agieren, wenn sie Gesetzgebung im öffentlichen Interesse 
vornehmen und gleichzeitig die in den Investitionsabkommen vereinbarten (meist vage formulierten) 
Schutzstandards für Investoren beachten müssen. Aufgrund der Beendigung der EU-internen 
Investitionsabkommen besteht innerhalb des Binnenmarktes eine andere Situation. Der „politische Spielraum
“ der EU-Mitgliedstaaten im Hinblick auf grenzüberschreitende Investitionen innerhalb des Binnenmarktes 
ergibt sich aus kompetenzrechtlichen und sonstigen unionsrechtlichen Vorgaben, nicht jedoch aus 
Investitionsabkommen. Die Erläuterung des „politischen Spielraums“ der EU-Mitgliedstaaten, z.B. durch eine 
Mitteilung der Kommission, könnte zu einem besseren Verständnis beitragen, der Begriff „Regulierungsrecht
“ sollte in diesem Zusammenhang jedoch nicht verwendet werden. Eine neue EU-Rechtsvorschrift 
(Verordnung, Richtlinie) lehnt die BAK ab.

Question 8. Do you think it would be useful to further specify under which 
circumstances legitimate expectations arise and qualify for protection?
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Yes
No
Don’t know / no opinion / not relevant

Question 8.1 Please explain the reasons for your answer to question 8:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Die Mitteilung der Kommission COM(2018) 547 final gibt einen Überblick  über die wichtigsten materiell- und 
verfahrensrechtlichen Standards im EU-Recht für die Behandlung grenzüberschreitender Investitionen 
innerhalb des Binnenmarktes.  Die Kommission sollte diese Mitteilung breiter bekannt machen. Weitere 
Mitteilungen der Kommission könnten zu einem noch besseren Verständnis beitragen. Eine neue EU-
Rechtsvorschrift (Verordnung, Richtlinie) lehnt die BAK ab.

Question 9. Which measures could enhance transparency and mitigate the 
potentially negative impact of Member States’ policy changes on 
investments?

Please select as many answers as you like

Information to investors on the projected policy measures a reasonable time 
in advance
Involvement of investors during the preparatory phase of the policy 
measures to discuss the impact on investment
Measures enabling investors to adapt to new policies while avoiding 
substantial harm to investments (e.g. transitional measures)
Other

Please specify what other measures could enhance transparency and 
mitigate the potentially negative impact of Member States’ policy changes on 
investments:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Eine bessere Einbeziehung und Mitwirkung der Sozialpartner im Gesetzgebungsprozess in der EU und auf 
nationaler Ebene sowie eine Sicherstellung einer breiter öffentlichen Diskussion von Gesetzesvorhaben.

Question 9.1 Please explain the reasons for your answer to question 9:
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5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Investoren bzw. Anleger dürfen nicht privilegiert in die Vorbereitungsphase von politischen Maßnahmen 
einbezogen werden. Es muss eine Einbeziehung aller Interessenvertreter gleichberechtigt gewährleistet 
werden. Laut EU-Transparenzregister arbeiten rund 50.000 Personen als LobbyistInnen oder 
InteressenvertreterInnen in Brüssel. Den größten Anteil daran nehmen Unternehmens- und 
KonzernvertreterInnen (aus den Kategorien in-house-Lobbyisten, Gewerbe-, Wirtschafts-, Berufsverbände, 
Anwaltskanzleien, Beratungsfirmen) ein: Demnach vertreten fast 7.000 Organisationen mit rund 24.400 
LobbyistInnen Wirtschaftsinteressen. Daher ist in Sachen Lobbying volle Transparenz und Kontrolle nötig. 
Ebenso ist für die Zukunft eine ausgewogene Besetzung der Posten, in der sich die Interessen von 
ArbeitnehmerInnen, Umwelt und KonsumentInnen widerspiegeln, dringend erforderlich. https://wien.
arbeiterkammer.at/service/broschueren/Lobbying_in_Bruessel_2019_3.pdf

Question 10. Do you think it would be useful to further specify what the right 
to good administration implies for an investor investing in another Member 
State?

Yes
No
Don’t know / no opinion / not relevant

Question 10.1 Please explain the reasons for your answer to question 10:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Eine Mitteilung der Kommission zur Erläuterung des Rechts auf eine gute Verwaltung gemäß Artikel 41 GRC 
könnten zu einem noch besseren Verständnis beitragen. Eine neue EU-Rechtsvorschrift (Verordnung, 
Richtlinie) lehnt die BAK ab.

Question 11. When investing cross-border, have you ever experienced any 
issue with national administration in relation to the right to good 
administration? Do you know about investors having experienced such 
issues?

No
Don’t know / no opinion / not relevant
Yes, I was not involved in an administrative procedure that affected my 
investment
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Yes, I was not granted access to information on procedures affecting my 
investments
Yes, the public authority adopted a measure negatively affecting my 
investment without explaining the reasons for such measure
Yes, for other reasons

III. Improving enforcement of investment rules within the EU

This section seeks views on the enforcement of EU rules on investment protection when disputes arise between an EU 
foreign investor and the Member State where the investment is located, including dispute resolution mechanisms and 
remedies when issues related to cross-border investments arise.

Given the incompatibility of intra-EU BITs (including investor-to-state arbitration) from the date of entry into force of EU 
law, where necessary all investors within the EU need to seek legal remedies for disputes related to their 

. Pursuant to Article 19 (1) TEU Member States are obliged to provide remedies investments in national courts
sufficient to ensure effective legal protection in the fields covered by Union law. Under Article 47 of the Charter, which is 
directly applicable, everyone has the right to an effective remedy and to a fair trial. National justice systems in the Union 
are subject to standards of independence, quality and efficiency, spelled out in case-law of the Court of Justice and of 
the European Court of Human Rights (ECHR). Some stakeholders have, however, raised concerns as to the 
enforcement of their rights based on the EU investment protection rules and some of these concerns merit to be further 
analysed by the Commission. They claim that the levels of effectiveness of the national enforcement systems very 
much differ between Member States. They question the impartiality of national courts that may be influenced by 
national interests and suggest that there would be an added value in additional Europeans solution to settle disputes 
between Member States and investors coming from other Member States. The options they put forward include out of 
court dispute resolution mechanisms and possible forms of binding investment dispute resolution mechanisms at EU 
level in relation to intra-EU investments. Some stakeholders have also pointed out that particular attention should be 
given to SMEs as they may have more difficulties in asserting their rights before national administrations or courts since 
they have less economic resources and less leverage than bigger companies.

Under EU law, individuals once harmed by State measures breaching EU law have a right to reparation by the 
. For instance, under certain conditions, damages caused by State measures breaching EU law may give right to State

claim damages. The effective enforcement of this right may, however, be difficult when investing cross-border.

Question 12. Do you think the current system of enforcement of EU 
investment rules in Member States works adequately?

Yes
No
Not always
Don’t know / no opinion / not relevant

Question 12.1 Please explain the reasons for your answer to question 12 and 
possibly indicate which MS you are referring to:

5000 character(s) maximum
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including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Die Mitteilung der Kommission COM(2018) 547 final gibt einen Überblick über die wichtigsten materiell- und 
verfahrensrechtlichen Standards im EU-Recht für die Behandlung grenzüberschreitender Investitionen 
innerhalb des Binnenmarktes. Anleger in der EU haben zahlreiche Möglichkeiten der Rechtsdurchsetzung. 
Darunter Verfahren vor den nationalen Gerichten und vor dem Gerichtshof der Europäischen Union 
(Vorabentscheidungsverfahren, Vertragsverletzungsverfahren), diverse Mechanismen zur Verhinderung von 
Rechtsverletzungen, außergerichtliche Lösungen wie zum Beispiel SOLVIT.

Question 13. Or do you think that improving enforcement mechanisms at EU 
level would also be needed?

Yes
No
Don’t know / no opinion / not relevant

Please explain the reasons for your answer to question 13 and possibly 
indicate which aspects could be improved:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Die BAK spricht sich ausdrücklich gegen außergerichtliche Streitbeilegungsverfahren und/oder verbindliche 
Mechanismen zur Beilegung von Investitionsstreitigkeiten auf EU-Ebene aus. Weiters spricht sich die BAK 
gegen die von der Kommission genannte Option eines EU-Investitionsgerichts (Frage 13.1.) aus.

In der Einleitung zu Abschnitt III der vorliegenden Konsultation führt die Kommission aus, dass einige 
Interessenträger Kritik in Bezug auf die Durchsetzung ihrer Rechte gemäß den EU-
Investitionsschutzvorschriften geäußert haben. Die Wirksamkeit der nationalen Durchsetzungssysteme sei 
von Mitgliedstaat zu Mitgliedstaat sehr unterschiedlich. Auch die Unparteilichkeit der nationalen Gerichte 
werde in Frage gestellt, da diese durch einzelstaatliche Interessen beeinflusst sein können. Es werde darauf 
hingewiesen, dass zusätzliche europäische Lösungen einen Mehrwert für die Streitbeilegung zwischen 
Mitgliedstaaten und Investoren aus anderen Mitgliedstaaten mit sich bringen würden. Die Interessenträger 
schlagen im Zusammenhang mit EU-internen Investitionen unter anderem außergerichtliche 
Streitbeilegungsverfahren und bestimmte Formen verbindlicher Mechanismen zur Beilegung von 
Investitionsstreitigkeiten auf EU-Ebene vor. 

Die BAK merkt zu den von der Kommission wiedergegebenen Äußerungen und Vorschlägen der 
Interessenträger an, dass alle Interessensträger auf EU-Ebene das Recht haben, ihre Anliegen 
vorzubringen. Die BAK erlaubt sich jedoch den Hinweis, dass die Kommission sich im Hinblick auf konkrete 
Vorschläge der ArbeitnehmerInnen wie z.B. die Forderung nach der Schaffung neuer sozialer EU-
Mindeststandards, beispielsweise in der Arbeitslosenversicherung, bislang nicht veranlasst sah, die 
Zustimmung/Ablehnung dazu in einer öffentlichen Konsultation abzufragen. Die Äußerungen einiger 
Interessensträger aus dem Bereich Investitionsschutzrecht hingegen haben augenscheinlich die 
Kommission dazu veranlasst, deren Anliegen in einer Konsultation abzufragen. 

Aus Sicht der BAK ist die Unterzeichnung des Abkommens zur Beendigung der Intra-EU-Bits vom 5. Mai 
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2020 ein wichtiger Schritt in Richtung mehr Gerechtigkeit innerhalb des Binnenmarktes. Die 
Investitionsschiedsgerichtsbarkeit innerhalb des Binnenmarktes gehört somit der Vergangenheit an. Statt 
nach neuen Instrumenten zu suchen, die es einer privilegierten Gruppe ermöglichen würden, weiterhin 
außerhalb des Gerichtssystems der EU Ansprüche gegen Staaten geltend zu machen, sollte die 
Kommission die Gleichbehandlung aller TeilnehmerInnen des Rechtsverkehrs sicherstellen. 

Insoweit die Interessenträger Unterschiede bei der Wirksamkeit der Rechtsdurchsetzungsmöglichkeiten in 
den einzelnen Mitgliedstaaten beklagen, verweist die BAK auf das von der Kommission jährlich 
veröffentlichte EU-Justizbarometer, das einen vergleichenden Überblick über Effizienz, Qualität und 
Unabhängigkeit der Justizsysteme in den EU-Mitgliedstaaten gibt. Tatsächlich zeigen sich Unterschiede 
zwischen den Mitgliedstaaten. Das Justizbarometer bestätigt beispielsweise, dass in einigen Mitgliedstaaten 
BürgerInnen, deren Einkommen unter der Armutsschwelle liegt, für bestimmte Arten von Streitigkeiten keine 
Prozesskostenhilfe gewährt wird. Menschen in Armut werden in einigen Mitgliedstaaten davon abgehalten, 
ihre Ansprüche im Rahmen des Justizsystems geltend zu machen. Die BAK fordert in dieser Hinsicht 
Hilfestellungen zur Verbesserung der nationalen Justizsysteme. Die BAK spricht sich jedoch ausdrücklich 
dagegen aus, Investitionsstreitigkeiten auf ein „Parallelsystem“ außerhalb der nationalen Justizsysteme und 
des Gerichtssystems der EU zu verlagern. Nach Ansicht der BAK wäre dies allein schon aus 
Gleichheitserwägungen (z.B. gegenüber ArbeitnehmerInnen und Menschen in Armut, die ebenso von 
Defiziten in den nationalen Justizsystemen betroffen sein können) nicht zulässig. 

Question 14. Would you have any other suggestion(s) to improve cross-
border  investment  dispute resolut ion?

Please explain your suggestion(s)

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Nein

Question 15. Would you have suggestion(s) on ways to ensure that legitimate 
interests of third parties (e.g. public interest considerations on climate 
change, environmental or consumers’ protection) are better taken into 
account in cross-border investment disputes?

Please explain your suggestion(s)
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5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Gegenwärtig dominieren die Marktfreiheiten gegenüber den Interessen der ArbeitnehmerInnen in den EU-
Verträgen, was zu einer Schieflage in der EU geführt hat. Die BAK fordert eine Stärkung der sozialen 
Dimension und schlägt ein „Protokoll für den sozialen Fortschritt“ auf der Ebene des EU-Primärrechts vor. 
Dieses soll den Vorrang sozialer Grundrechte - einschließlich Gewerkschaftsrechten - vor den 
Marktfreiheiten ausdrücklich festlegen sowie die Festigung und Durchsetzung des Prinzips des gleichen 
Entgelts und gleicher Arbeitsbedingungen für die gleiche Arbeit am gleichen Ort, insbesondere im 
Zusammenhang mit der effektiven Bekämpfung von Lohn- und Sozialdumping. Siehe dazu die Studie 
„Europäischer Pakt für sozialen Fortschritt“ (2018) https://emedien.arbeiterkammer.at/viewer/resolver?
urn=urn:nbn:at:at-akw:g-2966973

Question 16. When investing in another Member State, which of the following 
remedies for breach of EU investment law by the State were you aware that 
an investor has?

Please select as many answers as you like

Provisional measures (interim relief)
Annulment of national measures
Request to interpret national law in a way that is consistent with EU law
Disapply national provisions that are contrary to EU law
Award damages
Restitution (e.g. of the claimed good)
Other

Please specify what other remedy/ies for breach of EU investment law by the 
State were you aware that an investor has:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Wenn ein Mitgliedstaat einem Urteil des Gerichtshofs, mit dem eine Vertragsverletzung festgestellt wird, 
nicht nachkommt, kann die Kommission beim Gerichtshof die Verhängung finanzieller Sanktionen gegen 
den betreffenden Mitgliedstaat beantragen.

Please explain the reasons for your answer to question 16:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.
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Question 16.1 Have you ever experienced/Do you know about a situation 
where you/the investor claimed one of those remedies?

Yes
No
Don’t know / no opinion / not relevant

Please explain the reasons for your answer to question 16.1:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

IV. General questions on the overall EU investment 
protection system

This section seeks views on the overall EU investment protection system provided both by specific rights (section 2) 
and their implementation when disputes arise (section 3).

Question 17. What is your overall assessment of the investment protection 
framework provided by EU law when investing in another Member State?

1 - Poor
2 - Rather poor
3 - Neutral
4 - Good
5 - Very good
Don’t know / no opinion / not relevant



23

Question 17.1 Please explain the reasons for your answer to question 17:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Das EU-Rechtssystem schützt grenzüberschreitend tätige Investoren im Binnenmarkt und stellt gleichzeitig 
sicher, dass andere berechtigte Interessen berücksichtigt werden. Wenn Anleger eine der Grundfreiheiten 
ausüben, sind sie geschützt durch die Vertragsvorschriften des Primärrechts, die Charta der Grundrechte 
der Europäischen Union (GRC), die allgemeinen Grundsätze des Unionsrechts sowie umfassende 
sektorenspezifische Rechtsvorschriften. 

Question 18. Is there any specific aspect related to investments made or 
received by Small and Medium-sized enterprises (SMEs) that investment 
protection rules and mechanisms should take into account?

Yes
No
Don’t know / no opinion / not relevant

Question 19. Is there any aspect related to cross-border investments, not 
covered by the questions in sections two and three, that you think should be 
better protected by EU law?

Yes
No
Don’t know / no opinion / not relevant

Question 19.1 Please explain the reasons for your answer to question 19:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Question 20. Do you think aspects of the current EU investment protection 
framework may need to be adapted to evolutions brought by digitalisation 
and new technologies (e.g. new ways of buying and selling assets, assets 
offered in a new form or new types of assets to be invested in, etc.)?
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Yes
No
Don’t know / no opinion / not relevant

Question 21. Do you think it would make it easier for investors to exercise 
their rights when they invest cross-border within the EU if more aspects of 
investment protection would be regulated for all Member States by EU 
legislation?

Yes
No
Don’t know / no opinion / not relevant

Question 21.1 Please explain the reasons for your answer to question 21:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Investoren bzw. Anleger sind umfassend durch das Unionsrecht geschützt. Eine neue EU-Rechtsvorschrift 
(Verordnung, Richtlinie) lehnt die BAK ausdrücklich ab. Die nationalen Rechtsordnungen sowie die EU-
Verträge samt sekundärrechtlichen Rechtsvorschriften und die GRC garantieren den Schutz EU-interner 
Investitionen. 

Kompensationszahlungen im Falle direkter und, unter bestimmten Umständen, indirekter Enteignung sind 
bereits jetzt rechtlich verankert. Ein darüberhinausgehender Schutz für Investoren würde eine weitere 
Verschiebung der Schieflage im Unionsrecht zugunsten der Unternehmer im Verhältnis zu 
ArbeitnehmerInnen bedeuten. Denn bereits jetzt dominieren im Primärrecht die Marktfreiheiten gegenüber 
den Interessen der ArbeitnehmerInnen. Aus Sicht der BAK braucht es stärkere Rechte für 
ArbeitnehmerInnen, für Sozial- und Gesundheitsschutz sowie Umwelt- und Klimaschutz, nicht aber für 
Unternehmen bzw. Investoren. Insbesondere ist eine Stärkung der sozialen Dimension notwendig, zum 
Beispiel mit einem „Protokoll für den sozialen Fortschritt“ auf der Ebene des EU-Primärrechts. Dazu zählen 
u. a. der Vorrang sozialer Grundrechte - einschließlich Gewerkschaftsrechten - vor den Marktfreiheiten, die 
Festigung und Durchsetzung des Prinzips des gleichen Entgelts und gleicher Arbeitsbedingungen für die 
gleiche Arbeit am gleichen Ort, insbesondere im Zusammenhang mit der effektiven Bekämpfung von Lohn- 
und Sozialdumping.

V. Facilitating and promoting cross-border investments

This section is looking at the investment environment more generally and at measures that could facilitate investors’ 
activities when they decide to invest in another Member State.

To attract and encourage cross-border investment, a range of promotion and facilitation measures can be envisaged. In
 services make it easier to identify cross-border opportunities, while  vestment promotion investment facilitation

measures help implement planned investments and operate them smoothly. They include information on the business 
environment and legal framework, possible partners and location for investments in Member States, advice on the 
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project (legal and financial), identification of relevant competent authorities and support in completing authorisation 
processes. In some cases, specific support is provided for strategic projects or priority sectors. Some problem 
prevention and solving mechanisms relating to individual problems and issues of general relevance may also be 
granted.

Investment promotion and facilitation measures and services have been developed both at national and EU level 
(besides the EU being strongly committed to promoting investment facilitation at the international level). Investment 
promotion agencies are set up in many Member States and provide a range of services to cross-border investors. The 
EU has also put in place a number of initiatives to facilitate investment in the Single Market such as the Your Europe 

, the ,  and . These tools provide information on EU law, facilitate the portal Single Digital Gateway SOLVIT InvestEU
completion of key administrative procedures online, help resolve problems relating to the application of EU law and 
support investments in different policy areas, including R&D and innovation, SMEs financing, infrastructure, cultural 
sectors, social investment and skills, as well as promoting environmental, climate and social sustainability.

Feedback from stakeholders suggests that there may be a need to build further on these initiatives with a specific focus 
on cross-border investments in the EU.

Question 22. Do you think it is easy to obtain information on the rules, 
procedures and data relevant for cross-border investment in the EU (e.g. 
rights before public administration when applying for an authorisation to 
start an investment or if actions of public authorities negatively affect an 
existing investment, economic data)?

Yes, it is easy, as all relevant information is available online and easily 
accessible

To some extent, as all relevant information is not available or easily 
accessible online, is scattered across different sources or related only to 
some Member States

No, it is not easy, as no relevant information is available

Other

Question 22.1 Please explain your views on how easy it is to obtain 
information on the rules, procedures and data relevant for cross-border 
investment in the EU:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

https://europa.eu/youreurope/index.htm
https://europa.eu/youreurope/index.htm
https://ec.europa.eu/growth/single-market/single-digital-gateway_en
https://ec.europa.eu/solvit/index_en.htm
https://europa.eu/investeu/home_en
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Question 23. How easy is it to identify potential projects, partners and 
financing sources once you are interested in cross-border investment in the 
EU and what measures could help?

Yes, it is easy anywhere in the EU, based on the available information and 
tools
To some extent, only for some EU countries (where we have business 
activities and our own business network)
It is not easy, but investment promotion measures could help
No, it is not easy, and investment promotion measures cannot help

Question 24. Do you think it would be useful to have specific measures 
focusing on cross-border investment facilitation?

No. All necessary measures and standards are in place or will soon be 
implemented (e.g. the Single Digital Gateway, which covers information and 
procedures on starting, running and closing a business)

To some extent. Whilst all necessary measures and standards are in place 
(or will soon be implemented, e.g. the Single Digital Gateway), their effective 
application in practice differs per Member State

Yes. Even though many measures are already in place or will soon be 
implemented, there is need for additional facilitation measures for cross-
border investments

Other

Please explain your views on whether it would be useful to have specific 
measures focusing on cross-border investment facilitation:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.
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Question 25. Do you think it is easy to provide feedback on problems of 
general relevance to the investment environment for follow-up by the 
competent authorities at EU or national level?

Yes, there is a mechanism to provide structured feedback to authorities and 
there are follow-up possibilities, accessible to all stakeholders

To some extent: There is no established mechanism for dialogue, feedback 
and follow-up by the government, but it is possible to provide feedback on an 
informal basis

Partially: There is a mechanism for dialogue and to provide structured 
feedback to authorities and there are follow-up possibilities, but they are not 
accessible to all stakeholders (depending on size of investment, sector, etc.).

No and there is need for changes in this field

Other

Please explain your views on how easy it is to provide feedback on problems 
of general relevance to the investment environment for follow-up by the 
competent authorities at EU or national level:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Question 26. Have you used  or other mechanisms which help SOLVIT
prevent or resolve individual problems with cross-border investments in an 
amicable way with public authorities?

Yes, I have used SOLVIT and it helped solve my problem
Yes, I used another mechanism and it helped solve my problem
Yes, I tried, but SOLVIT or other existing problem solving mechanisms did 
not solve my problem

https://ec.europa.eu/solvit/index_en.htm
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No, because I was not aware of SOLVIT or other relevant problem-solving 
mechanisms
No, I did not even try, because I think that SOLVIT and other problem 
solving mechanisms are not suitable to solve my problem
Other

Question 26.1 Please explain your experience or lack of experience with 
SOLVIT or other mechanisms that help prevent or resolve individual 
problems with cross-border investments in an amicable way with public 
authorities:

5000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Additional information

Are there any other relevant issues related to investment protection and 
facilitation that you would like to bring to the attention of the European 
C o m m i s s i o n ?

Please comment as appropriate:

2000 character(s) maximum
including spaces and line breaks, i.e. stricter than the MS Word characters counting method.

Die BAK fordert, dass die EU und ihre Mitgliedstaaten rasch eine Lösung finden, damit der 
Streitbeilegungsmechanismus des Energie Charter Vertrags in Streitigkeiten zwischen EU-Investoren und 
EU-Mitgliedstaaten nicht mehr angewendet wird. Die Kommission hat infolge des Urteils des Europäischen 
Gerichtshofs in der Rs Achmea C- 284/16 festgehalten, dass die Feststellung des Gerichtshofes, wonach 
Schiedsklauseln in EU-internen bilateralen Investitionsabkommen mit Unionsrecht nicht vereinbar sind, auch 
in Bezug auf den plurilateralen Energie Charter Vertrag gilt, siehe COM(2018) 547 final. Dennoch werden 
weiterhin ISDS-Klagen von EU-Investoren gegen EU-Mitgliedstaaten vor internationalen Schiedsgerichten 
auf der Grundlage des Energie Charter Vertrages angestrengt bzw. weitergeführt. Die BAK fordert deren 
rasche Beendigung. 

Die BAK weist abschließend auf die von Organisationen der Zivilgesellschaft und Gewerkschaften 
organisierte Kampagne „Rechte für Menschen, Regeln für Konzerne – Stopp ISDS“ (https://stopisds.org/) 
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hin, die europaweit die Unterstützung von 847.000 Menschen fand. Wenn die Kommission nach der 
Beendigung der EU-internen Investitionsabkommen nun weiterhin einen einseitigen Ansatz zugunsten von 
Investoren verfolgt, ist mit beträchtlichen Widerstand der europäischen Bevölkerung und mit enormem 
Reputationsschaden für die Europäische Union zu rechnen.

Should you wish to provide additional information (e.g. a position paper, 
report) or raise specific points not covered by the questionnaire, you can 
upload your additional document(s) here:

The maximum file size is 1 MB.
You can upload several files.
Only files of the type pdf,txt,doc,docx,odt,rtf are allowed

31f6889f-d6d7-40af-a2f9-841b6bcacfdc/BAK_Stgn_Intra-EU_Investitionsschutz_Kommission_signed.pdf

Useful links
More on this consultation (https://ec.europa.eu/info/publications/finance-consultations-2020-investment-
protection_en)

Consultation document (https://ec.europa.eu/info/files/2020-investment-protection-consultation-document_en)

More on capital movements (https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-
markets/capital-movements_en)

Specific privacy statement (https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement_en)

More on the Transparency register (http://ec.europa.eu/transparencyregister/public/homePage.do?locale=en)

Contact

fisma-investment-protection@ec.europa.eu

https://ec.europa.eu/info/publications/finance-consultations-2020-investment-protection_en
https://ec.europa.eu/info/publications/finance-consultations-2020-investment-protection_en
https://ec.europa.eu/info/files/2020-investment-protection-consultation-document_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-markets/capital-movements_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-markets/capital-movements_en
https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement_en
http://ec.europa.eu/transparencyregister/public/homePage.do?locale=en



